O©CoO~NOOUTAWNPE

STATE OF NEW YORK

6068

2009-2010 Regular Sessions

IN SENATE

June 26, 2009

Introduced by Sen. SAMPSON -- read twice and ordered printed, and when
printed to be committed to the Committee on Rules

AN ACT to amend the insurance law, in relation to municipal cooperative
health benefit plans, a study of community rating and the provision of
claims experience to a municipality (Part A); to amend the general
municipal law and the highway law, in relation to mutual aid (Part B);
to amend the public health law, in relation to the composition of
county and part-county boards of health (Part C); to amend the general
municipal law, in relation to purchasing requirements (Part D); to
amend the public authorities law and the local Ffinance law, in
relation to authorizing certain bonds to be issued or purchased by the
municipal bond bank agency (Part E); and to amend the civil practice
law and rules, in relation to treating public and private defendants
equally when considering the impact of collateral source payments in
tort claims for personal injury, property damage or wrongful death; to
amend the general obligations law, in relation to protecting parties
to the settlement of a tort claim from certain unwarranted lien,
reimbursement and subrogation claims; and to repeal certain provisions
of the civil practice law and rules relating to collateral source
payments (Part F)

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. Each component of this act is wholly contained within a
Part 1identified as Parts A through F. The effective date for each
particular provision contained within such Part is set forth in the last
section of such Part. Any provision in any section contained within a
Part, including the effective date of the Part, which makes reference to
a section "of this act", when used in connection with that particular
component, shall be deemed to mean and refer to the corresponding
section of the Part in which it iIs found. Section three of this act sets
forth the general effective date of this act.

EXPLANATION--Matter in italics (underscored) is new; matter in brackets
[-] is old law to be omitted.
LBD12121-02-9
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PART A



Section 1. Subsection (d) of section 3231 of the insurance law, as
added by chapter 501 of the laws of 1992, is amended to read as follows:

(d) (1) Notwithstanding any other provision of this chapter to the
contrary, no policy form subject to this section shall be issued or
delivered, nor any insurance contract entered into, unless and until the
insurer has filed with the superintendent a schedule of premiums, not to
exceed twelve months in duration, to be paid under the policy forms and
obtained the superintendent”s approval thereof. The superintendent may
refuse such approval if he or she finds that such premiums are exces-
sive, inadequate, or unfairly discriminatory. The superintendent may
consider the financial condition of such insurer in approving or disap-
proving any premium. In determining whether to approve the schedule of
premiums filed, the superintendent shall, subject to the provisions of
section three thousand two hundred thirty-three of this article, consid-
er the prior experience of the insurer®s community pool and the insur-
er"s projections relating to claim costs, utilization and administrative
expenses and shall not adjust the insurer®s rates based upon the rates
approved for other insurers.

(2) An insurer shall provide specific claims experience to a municipal
corporation, as defined in subsection (F) of section four thousand seven
hundred two of this chapter, covered by the insurer under a community
rated policy when the municipal corporation requests its claims experi-
ence for purposes of forming or joining a municipal cooperative health
benefit plan certified pursuant to article forty-seven of this chapter.
Notwithstanding the forgoing provisions, no insurer shall be required to
provide more than three years" claims experience to a municipal corpo-
ration making this request.

§ 2. Subsection (d) of section 4317 of the insurance law, as added by
chapter 501 of the laws of 1992, is amended to read as follows:

(d) (1) This section shall also apply to contracts issued to a group
defined in subsection (c) of section four thousand two hundred thirty-
five of this chapter, including but not limited to an association or
trust of employers, if the group includes one or more member employers
or other member groups which have fifty or fewer employees or members
exclusive of spouses and dependents.

(2) A corporation shall provide specific claims experience to a munic-
ipal corporation, as defined in subsection (f) of section four thousand
seven hundred two of this chapter, covered by the corporation under a
community rated contract when the municipal corporation requests its
claims experience for purposes of forming or joining a municipal cooper-
ative health benefit plan certified pursuant to article forty-seven of
this chapter. Notwithstanding the foregoing provisions, no corporation
shall be required to provide more than three years®™ claims experience to
a municipal corporation making this request.

§ 3. Paragraph 2 of subsection (a) of section 4704 of the insurance
law, as added by chapter 689 of the laws of 1994, is amended to read as
follows:

(2) except for any plan that provided medical, surgical and hospital
services on or before January Tfirst, nineteen hundred ninety-three
pursuant to a municipal cooperation agreement, the number of municipal
corporations participating in the municipal cooperative health benefit
plan shall be at least [five] three;

8§ 4. The superintendent of insurance shall order a study of the impact
to the community rated health insurance market of allowing a public
S. 6068 3

entity, as defined in paragraph 51 of subsection (a) of section 107 of
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the insurance law, with TFfifty or fewer employees to join with public
entities with more than fifty employees to purchase health insurance
coverage under experience rated policies. The study shall be performed
by a member of the American academy of actuaries. The study shall be
completed and a report submitted by September 1, 2010 to the governor,
the superintendent of insurance, the temporary president of the senate
and the speaker of the assembly.

8§ 5. The superintendent of insurance shall conduct a study of the
impact of the reserve requirements established in section 4706 of the
insurance law on municipal cooperative health benefit plans and provide
recommendation for changes to such requirements. The study shall be
completed and a report submitted to the governor, the temporary presi-
dent of the senate and the speaker of the assembly by October 1, 2009.

8§ 6. This act shall take effect immediately.

PART B

Section 1. Section 99-r of the general municipal law, as amended by
chapter 165 of the laws of 2008, is amended to read as follows:

§ 99-r. Contracts for services. Notwithstanding any other provisions
of law to the contrary, the governing board of any municipal corporation
may enter into agreements and/or contracts with any state agency includ-
ing any department, board, bureau, commission, division, office, coun-
cil, committee, or officer of the state, whether permanent or temporary,
or a public benefit corporation or public authority, or a soil and water
conservation district, and any unit of the state university of New York,
pursuant to and consistent with sections three hundred fifty-five and
sixty-three hundred one of the education law within or without such
municipal corporation to provide or receive fuel, equipment, maintenance
and repair, supplies, water supply, street sweeping or maintenance,
sidewalk maintenance, right-of-way maintenance, storm water and other
drainage, sewage disposal, landscaping, mowing, or any other services of
government. Such state agency, soil and water conservation district, or
unit of the state university of New York, within the limits of any
specific statutory appropriation authorized and made available therefor
by the legislature or by the governing body responsible for the opera-
tion of such state agency, soil and water conservation district, or unit
of the state university of New York may contract with any municipal
corporation for such services as herein provided. Any such contract may
be entered into by direct negotiations and shall not be subject to the
provisions of section one hundred three of this chapter.

§ 2. Section 10 of the highway law is amended by adding a new subdivi-
sion 46 to read as follows:

46. Have the authority to enter into agreements and/or contracts to
provide or receive services pursuant to section ninety-nine-r of the
general municipal law upon such terms and conditions as deemed appropri-
ate by the commissioner or commissioner"s designee.

8§ 3. Section 12 of the highway law, as amended by chapter 1110 of the
laws of 1971, subdivision 2 as amended by chapter 249 of the laws of
1972, subdivision 2-a as added by chapter 568 of the laws of 1986 and
subdivision 7 as added by chapter 691 of the laws of 1971, is amended to
read as follows:

§ 12. Commissioner [ef—transportation] to provide for maintenance,
repair, and Tfor control of snow and ice; roads and driveways on state
lands. 1. The maintenance and repair of improved state highways in towns
S. 6068 4
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and incorporated villages, exclusive, however, of the cost of maintain-
ing and repairing bridges having a span in excess of twenty feet shall
be under the direct supervision and control of the commissioner [of
transportation] and he or she shall be responsible therefor. The cost of
such maintenance and repair shall be borne wholly by the state and be
paid from moneys appropriated therefor by the legislature. Such mainte-
nance and repair may be done in the discretion of the commissioner
either directly by the department [ef—transpertation] or by contract
awarded to the lowest responsible bidder at a public letting after due
advertisement, and under such rules and regulations as the commissioner

ton] may prescribe. The commissioner [ef—transportation]
shall also have the power to adopt such system as may seem expedient so
that each section of such highways shall be effectively and economically
preserved, maintained and repaired.

2. The maintenance of state highways shall include the control of snow
and 1ice on such highways or any parts thereof, as the commissioner [of
transportation] may deem to be necessary to provide reasonable passage
and movement of vehicles over such highways. The commissioner [ef—trans—
portation] is authorized also to erect snow Tences at suitable
locations. The work of such control of snow and ice may be done by any
municipality which for the purposes of this section shall include only a
county, city, town or village. The governing board or body of any such
municipality and the commissioner [ef—transportation] are hereby author-
ized to enter into an agreement for the performance of the work of such
control of snow and ice upon such terms, rules and regulations as may be
deemed by the commissioner [oftransportation] to be for the best inter-
est of the public. Such agreement may provide for periodic payments
based upon a percentage of the estimated total cost. Any agreement
authorized by this subdivision shall be for a term of [three] up to fTive
years and at the expiration of [each] the year preceding the last year
of the term specified in the agreement, as such term may be extended as
herein provided, the municipality shall notify the commissioner either
(a) that it requests, with the approval of the commissioner, that the
term of the agreement be extended for [ene—year] a specified term of up
to five years or (b) it intends not to extend the agreement and such
agreement shall expire at the end of the term. If the municipality fails
to notify the commissioner as herein provided, it shall be deemed that
the municipality intends not to extend the agreement. Such agreement
may be terminated during the specified term provided the municipality
shall notify the commissioner eighteen months prior to such termination.
IT any such agreement expires, a new agreement between the commissioner
and a municipality may be entered into for a term of [®hree] up to five
years, with extended term or terms upon notification as above provided.
Whenever the commissioner shall deem the work of control of snow and ice
by any municipality to be inadequate or unsatisfactory according to the
terms of any such agreement, he or she may, by official order to be
filed in [his—ofFice] the department, and by filing a certified copy
thereof iIn the office of the department of state, cancel said agreement,
and the payments thereunder provided by the state shall cease; whereupon
the commissioner may carry out the work of control of snow and ice. The
official order provided in this subdivision shall become effective at
the expiration of five days after the commissioner shall mail a certi-
fied copy thereof to the clerk or other official who performs related
duties in such municipality. The governing board or body of any such
municipality is authorized to appropriate such sum as it deems necessary
to enable such municipality to perform the terms of such agreement. The
S. 6068 5
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work of such control of snow and ice may be done by any of the methods
provided in subdivision one of this section for the work of maintenance
and repair, or by a combination of such methods. Any county is hereby
authorized to enter into a contract with another municipality located
within the same county for the performance of the work of such control
of snow and ice as a subcontractor under any agreement with the commis-
sioner [ef—transportation] as such agreement is hereinbefore provided.
Moneys received by a county under the terms of any agreement authorized
by this subdivision shall be credited to the fund from which moneys were
appropriated to enable the county to perform the terms of such agree-
ment. Moneys so vreceived by a town shall be credited to the highway
fund. Moneys so received by a city or village shall be credited to the
general fund.

2-a. (a) Except as provided hereafter the state shall indemnify and
hold harmless such municipalities for any and all liability for damages
for personal 1injury, injury to property or wrongful death for losses
arising from or occasioned by the manner of performance of the functions
under any agreement with a municipality for the control of snow and ice
pursuant to this section.

(b) In no event shall the state be obligated to defend or indemnify
such municipality, In any action, proceeding, claim or demand arising
out of the actual operation of an insured vehicle or vehicle subject to
self-insurance while engaged in the operation of snow and ice control
functions under such agreement.

(c) The municipality shall be entitled to representation by the attor-
ney general iIn any claim described in paragraph (a) of this subdivision,
provided, however, that the municipality shall be entitled to itself
defend any such action, proceeding, claim or demand whenever the attor-
ney general determines, based upon his investigation and review of the
facts and circumstances of the case that representation by the attorney
general would be inappropriate, or whenever a court of competent juris-
diction determines that a conflict of interest exists and that the muni-
cipality is entitled to be separately represented. Whenever the munici-
pality is entitled to defend the action itself, the state shall
reimburse the municipality for any and all costs and expenses, includ-
ing, but not limited to, counsel fees and disbursements.

(d) The state shall indemnify and save harmless such municipality in
the amount of any judgment obtained against such municipality 1in any
state or Tederal court on any claim described in paragraph (a) of this
subdivision, or in the amount of any settlement of such claim, or shall
pay such judgment or settlement; provided, however, that the act or
omission from which such judgment or settlement arose occurred while the
municipality was acting within the scope of its functions for control of
snow and ice; provided, further, that no stipulation of settlement of
any such action, proceeding, claim or demand shall be made or executed
without approval of the attorney general and of the commissioner [of
transportation] or his designee. Payment of any claim made pursuant to
settlement shall not exceed the sum of fifty thousand dollars. Nothing
herein shall authorize the state to indemnify or save harmless with
respect to punitive or exemplary damages.

(e) The duty to defend or indemnify and save harmless prescribed by
this subdivision shall be conditioned upon (i) delivery to the attorney
general or an assistant attorney general at the office of the department
of law located in Albany or New York city and by delivery to the commis-

sioner [efFtransportation] or his designee a copy of any claim, summons,
complaint, process, notice, demand or other pleading within ten days
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after such municipality is served with such document and (ii) the full
cooperation of the municipality in the defense of such action, proceed-
ing, claim or demand and in the defense of any action, proceeding, claim
or demand against the state based upon the same act or omission, and in
the prosecution of any appeal.

() The benefits of this subdivision shall inure only to such munici-
palities and shall not enlarge or diminish the rights of any other party
nor shall any provision of this subdivision be construed to effect,
alter or repeal any provision of the workers®" compensation law.

(g9) This subdivision shall not in any way affect the obligation of any
claimant to give notice to the state under section ten of the court of
claims act or any other provision of law.

(h) The provisions of this subdivision shall not be construed to
impair, alter, limit or modify the rights and obligations of any insurer
under any insurance agreement.

(i) Except as otherwise specifically provided in this subdivision, the
provisions of this subdivision shall not be construed in any way to
impair, alter, limit, modify, abrogate or restrict any immunity avail-
able to or conferred upon any unit, entity, officer or employee of the
state or municipality or any other level of government, or any right to
defense and indemnification provided for any governmental officer or
employee by, in accordance with, or by reason of, any other provision of
state or federal statutory or common law.

3. The commissioner [efF—transportation] shall have the power to
purchase (a) materials for such maintenance and repair, except where
such work is done by contract, and to contract for the delivery thereof
at convenient intervals along such highways, and (b) equipment and
appliances that he may deem necessary to carry out the provisions of
this section. Any municipality, acting by and through its authorized
official, 1is hereby empowered to rent its machinery, tools, equipment,
and storage space, to the state, acting by and through the commissioner

[eF—transpertation], Tor the purpose of such control of snow and ice
upon such terms and at such rate as may be agreed between the munici-

pality and the commissioner [ofFtransportation]. Notwithstanding the
provisions of any general, special or local law or of any charter, the
governing board or body of any such municipality is hereby authorized to
sell such machinery, tools and equipment to the state, acting by and
through the commissioner [ef—transportation], for the purposes of this
section and without competitive bidding or other [limitation or
restriction provided in any general, special or local law or of any
charter, and the commissioner [of—transpertation], may, upon approval by
the state comptroller and the state commissioner of general services,
purchase such machinery, tools and equipment from any such municipality
as herein provided.

4. Whenever Tunds therefor are made available, the commissioner [of
transportation] shall have power to acquire for the state, by purchase,
or by appropriation through the procedure described in section thirty of
this chapter, property for the purpose of storing, maintaining or proc-
essing construction and maintenance supplies, material or equipment and
for the purpose of providing, erecting and maintaining offices for
department personnel and structures for storing, maintaining or process-
ing construction and maintenance materials or equipment.

5. Whenever a state highway has been constructed at a greater width
than that provided in the original plans, upon petition of a village, as
provided in sections forty-six and forty-seven of this chapter, or upon
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petition of a town or county, as provided 1in sections forty-eight,
S. 6068 7

forty-nine, or Fifty-nine of this chapter, or whenever such highway has
been widened by a town or county under a permit granted as provided in,
or under conditions and regulations prescribed pursuant to section
fifty-two of this chapter, the additional width of pavement shall be
deemed to be a part of the highway and shall be maintained by the
commissioner [of —transportation] as provided herein, but in no case
where any such highway has been widened as provided above, shall the
state be responsible for the maintenance of any curb or of any paved
gutter or paved shoulder, provided, however, that on any highway main-
tained by the state the commissioner shall have authority to clean any
pavement or paved gutter or vrepair any unpaved shoulder or unpaved
gutter outside of the pavement maintained by the state, where necessary
for the protection of such pavement.

6. Whenever the head of any state department having jurisdiction or
control over lands owned and occupied by the state, requests the commis-

sioner [ef—transportation] to maintain and to repair any road and drive-
way which 1is located on, over and across such lands, the commissioner

[efE—transportation] is, notwithstanding the provisions of any general,
special or local law, authorized to grant such request by his official
order therefor. Such official order shall contain a general description
of any such road and driveway. A certified copy of such official order
shall be filed by the commissioner [ef—transportation] in the office of
(a) the state department having jurisdiction or control over such lands,
and (b) the department of audit and control. Thereupon any such road
and driveway shall be maintained and repaired under the direct super-
vision and control of the commissioner [ef—transportation] in the same
manner as is provided in this section for the maintenance and repair of
improved state highways in towns and in incorporated villages.

7. Whenever the head of any state department, agency, institution or
public benefit corporation having jurisdiction or control over the lands
owned and occupied by the state or such department, agency, iInstitution
or public benefit corporation requests the commissioner to construct,
reconstruct, and/or maintain any loop or peripheral roadway which is or
is to be located on, around, over, or across such lands, notwithstanding
the provisions of any general, special or local law, the commissioner is
authorized to grant such request and undertake such construction, recon-
struction and/or maintenance. Before undertaking the work of
construction, reconstruction and/or maintenance of such roadways, the
commissioner and the head of the state department, agency, institution
or public benefit corporation shall enter into a written agreement,
subject to the approval of the director of the budget, providing the
funds therefor, or reimbursement by such state department, agency,
institution or public benefit corporation of the funds therefor, includ-
ing all costs incurred by the department 1in connection with such
construction, reconstruction and/or maintenance. Where such 1loop or
peripheral roadway is to be constructed, reconstructed and/or maintained
on lands occupied by either the state university of New York or the
state university construction fund, both the state university of New
York and the state university construction fund shall be parties to such
agreement. Such roadway shall be constructed, or reconstructed, to
mutually agreeable standards, in the same manner as state highways are
constructed or reconstructed pursuant to this chapter. The maintenance
of such roadway shall be in the same manner as provided for state high-
ways in this chapter. |If such a maintenance agreement extends for a
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period greater than one year, the funds shall be made available for, or
reimbursed, on an annual basis. The head of such state department, agen-
S. 6068 8

cy, institution or public benefit corporation may terminate such mainte-
nance agreement upon six months written notice to the commissioner
making provision for the department [eftransportation] to be reimbursed
for all costs incurred by such department up to such termination date.
In connection with the maintenance of such a roadway the commissioner
shall cause an official order to be issued therefor. Such official order
shall contain a general description of such roadway. A certified copy of
such official order shall be filed by the commissioner in the office of
the head of the state department, agency, institution or public benefit
corporation making such request for maintenance and with the department
of audit and control.
8 4. This act shall take effect immediately.

PART C

Section 1. Section 351 of the public health law, subdivision 1 as
amended by chapter 83 of the laws of 1975, is amended to read as
follows:

§ 351. County or part-county health commissioner, public health direc-
tor or county health director; appointment; compensation. 1. The board
of health of each county and part-county health district or other body
having the powers and duties of a board of health of a county or part-
county health district or the county executive in those counties where
the county charter provides that said commissioner is to be appointed by
the county executive shall appoint a county health commissioner, _county
health director or, when authorized under the state sanitary code,
public health director; except, however,

(a) that the boards of health of not more than three county or part-
county health districts or other bodies having the powers and duties of
a board of health of a county or part-county health district may appoint
the same person to serve as county health commissioner, county health
director or, when authorized by the state sanitary code, public health
director for said health districts, if the total population of health
districts 1is not in excess of one hundred fifty thousand according to
the latest federal decennial census, provided the approval of the
commissioner is obtained[=]; or

[Fhe] (b) the board of health or other body having the powers and
duties of a board of health of a county or part-county health district
of any county health district with a population of less than thirty-five
thousand [pepulation] according to the latest federal decennial census
may appoint the same person employed by a contiguous county or part-
county health district to serve as county health commissioner, county
health director or, when authorized by the state sanitary code, public
health director without regard to the total population of both health
districts, provided the approval of the commissioner is obtained.

[2=]1 The commissioner shall periodically review his or her determi-
nation to ensure such employment of the same county health director,
director of public health or county health commissioner continues to
serve the interest of public health and may terminate his or her
approval at his or her discretion.

2. If the commissioner has approved the appointment of the same person
to serve as the county commissioner of health or public health director
of more than one county or part-county health district pursuant to
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subdivision one of this section, then during the continuation of such
approval the commissioner may also authorize the same members to be
S. 6068 9

appointed to the board of health of each respective health district,
notwithstanding their residency in the other county.

3. Any boards of health or other bodies having the powers and duties
of a board of health of a county or part-county health district having
the same members shall annually submit such information and reports
regarding the effect of such employment on administration of the respec-
tive health districts and the provision of public health services as the
commissioner may require. The commissioner shall use such information in
determining whether such common membership continues to serve the inter-
est of public health.

4. The county health commissioner or public health director shall
possess such qualifications for office as are prescribed in the sanitary
code.

[3=]1 5. The county health commissioner or public health director shall
serve Tor a term of six years and shall not be removed during the term
for which he or she shall have been appointed, except upon written
charges after a hearing and upon notice.

[4=]1 6. The county health commissioner or public health director shall
receive such compensation as may be fixed by the board of supervisors
or, iT the commissioner”s approval has been obtained for the employment
of the same person as the county health commissioner or public health
director pursuant to subdivision one of this section, by the boards of

supervisors.
§ 2. This act shall take effect immediately.

PART D

Section 1. Subdivision 1 of section 103 of the general municipal law,
as amended by chapter 741 of the laws of 2005, is amended to read as
follows:

1. Except as otherwise expressly provided by an act of the legislature
or by a local law adopted prior to September first, nineteen hundred
fifty-three, all contracts for public work involving an expenditure of
more than [®wenty] thirty-five thousand dollars and all purchase
contracts involving an expenditure of more than ten thousand dollars,
shall be awarded by the appropriate officer, board or agency of a poli-
tical subdivision or of any district therein including but not limited
to a soil conservation district, to the lowest responsible bidder
furnishing the required security after advertisement for sealed bids in
the manner provided by this section. In any case where a responsible
bidder®s gross price is reducible by an allowance for the value of used
machinery, equipment, apparatus or tools to be traded in by a political
subdivision, the gross price shall be reduced by the amount of such
allowance, for the purpose of determining the low bid. In cases where
two or more responsible bidders furnishing the required security submit
identical bids as to price, such officer, board or agency may award the
contract to any of such bidders. Such officer, board or agency may, in
his or its discretion, reject all bids and readvertise for new bids iIn
the manner provided by this section. For purposes of this section,
"sealed bids", as that term applies to purchase contracts, shall include
bids submitted in an electronic format, provided that the governing
board of the political subdivision or district, by resolution, has
authorized the receipt of bids in such format. Submission in electronic
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format may not, however, be required as the sole method for the
submission of bids. Bids submitted in an electronic TfTormat shall be
transmitted by bidders to the receiving device designated by the poli-
S. 6068 10

tical subdivision or district. Any method used to receive electronic
bids shall comply with article three of the state technology law, and
any rules and regulations promulgated and guidelines developed there-
under and, at a minimum, must (a) document the time and date of receipt
of each bid received electronically; (b) authenticate the identity of
the sender; (c) ensure the security of the information transmitted; and
(d) ensure the confidentiality of the bid until the time and date estab-
lished for the opening of bids. The timely submission of an electronic
bid in compliance with instructions provided for such submission in the
advertisement for bids and/or the specifications shall be the responsi-
bility solely of each bidder or prospective bidder. No political subdi-
vision or district therein shall incur any liability from delays of or
interruptions in the receiving device designated for the submission and
receipt of electronic bids.

§ 2. This act shall take effect immediately, provided, however that
the amendments to subdivision 1 of section 103 of the general municipal
law made by section one of this act shall not affect the expiration of
such subdivision and shall be deemed to expire therewith.

PART E

Section 1. Section 2431 of the public authorities law is amended by
adding a new closing paragraph to read as follows:

It is further declared to be in the public interest and it 1is the
policy of the state to provide a means by which a municipality in the
state can take advantage of the opportunities for borrowing to provide
for public improvements afforded by the American Recovery and Reinvest-
ment Act of 2009 and to do so by authorizing a state instrumentality to
borrow money and use the proceeds to purchase obligations issued by a
municipality under the American Recovery and Reinvestment Act of 2009,
thereby resulting in efficiencies and interest rate savings to the muni-
cipality.

§ 2. Subdivisions 2, 3 and 10 of section 2432 of the public authori-
ties law, as amended by section 67 of part H of chapter 83 of the laws
of 2002, are amended, and two new subdivisions 25 and 26 are added to
read as follows:

(2) "Bonds" and ""Notes'. The bonds and notes, 1including any special
program bonds [anrd], special school purpose bonds, and recovery act
bonds, respectively issued by the agency pursuant to this title. Bonds
and notes shall not include any tax lien collateralized securities
issued pursuant to this title.

(3) "Municipal Bond". A bond or note or evidence of debt payable from
any local revenues, including taxes, assessments and rents, which a
municipality may lawfully issue to finance local improvements and public
purposes, including local ARRA bonds, but does not include (a) any bond
or note or evidence of debt issued by any other state or any public body
or municipal corporation thereof, (b) any special program agreement, or
(c) any special school purpose agreement or any special school deficit
program agreement.

(10) "Debt Service Reserve Fund Requirement'. With respect to any debt
service reserve fund created by section [twe—thousand—Four] twenty-four
hundred thirty-nine of this title relating to bonds other than special
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program bonds or special school purpose bonds or special school deficit
program bonds or recovery act bonds, as of any particular date of compu-
tation, an amount of money equal to the greatest of the respective
amounts, for the then current or any succeeding calendar year, of annual
S. 6068 11

debt service payments required to be made to the agency on all municipal
bonds purchased with the proceeds of bonds which bonds are secured by
such debt service reserve fund, such annual debt service payments for
any calendar year being an amount of money equal to the aggregate of (a)
all interest payable during such calendar year on all municipal bonds
purchased by the agency and then outstanding on said date of computation
which are secured by such debt service reserve fund, plus (b) the prin-
cipal amount of all municipal bonds purchased by the agency and then
outstanding on said date of computation which mature during such calen-
dar year and are secured by such debt service reserve fund; and with
respect to any debt service reserve fund created by section [two—thou-
sand—+Four] twenty-four hundred thirty-nine of this title relating to an
issue or issues of special program bonds or special school purpose bonds
or special school deficit program bonds or recovery act bonds, such
amount as shall be determined by the agency.

(25) "Recovery Act Bonds'. An issue of bonds of the agency, all or a
portion of the proceeds of which are used to purchase local ARRA bonds.

(26) "Local ARRA Bonds'. A municipal bond issued to finance or refi-
nance purposes eligible, in whole or in part, for subsidies or tax cred-
its under the American Recovery and Reinvestment Act of 2009.

§ 3. Section 2434 of the public authorities law is amended by adding a
new subdivision 7-b to read as follows:

(7-b) To acquire and contract to acquire local ARRA bonds, and to
enter into arrangements with a municipality for the purchase of its
local ARRA bonds;

§ 4. Subdivisions 1 and 2 of section 2435 of the public authorities
law, subdivision 1 as amended by chapter 346 of the laws of 1974, subdi-
vision 2 as added by chapter 902 of the laws of 1972, are amended to
read as follows:

1. The agency may purchase, and contract to purchase, municipal bonds
from municipalities at such price or prices, upon such terms and condi-
tions and in such manner, not inconsistent with the provisions of the
local finance law, as the agency shall deem advisable; provided, howev-
er, that the average interest rate payable on all municipal bonds (taken
as a group) purchased with the proceeds of an issue of bonds shall equal
or exceed the interest rate on such 1issue of bonds[;—and-provided
Further;howevers;—thatthe]. The agency shall not purchase the municipal
bonds of any municipality if (i) the aggregate principal amount thereof,
together with the aggregate principal balances of the municipal bonds of
such municipality then outstanding and held by the agency, exceed an
amount equal to ten percent of the aggregate principal amount of the
statutory authorization at the time for the issuance of bonds and notes,
as provided in section twenty-four hundred thirty-eight of this title,
and [the—ageney—shall-not purchase the -muntcipal -bonds—of any munici—
pality—iF¥] (ii) the aggregate principal amount thereof exceeds an amount
equal to Fifty percent of the aggregate principal amount of all munici-
pal bonds proposed to be so purchased at the time; provided, however,
that this sentence shall not apply to local ARRA bonds.

2. The agency shall require as a condition of purchase of municipal
bonds from municipalities that each such municipality shall agree (i) to
pledge its full faith and credit for the payment of the principal of and
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interest on such municipal bonds, (ii) to make annual appropriations for
amounts required for the payment of such principal and interest, and
(iii) if at any time the municipality fails to make the required appro-
priation to pay such principal and interest, or fails to make the
payment of the required principal and interest, the provisions of
S. 6068 12

section twenty-four hundred [and] thirty-six and/or twenty-four hundred
thirty-six-b of this title shall take effect. All municipalities selling
municipal bonds to the agency are hereby authorized to make and carry
out the agreements with the agency required in this subdivision.

8§ 5. The public authorities law is amended by adding a new section
2436-b to read as follows:

8§ 2436-b. Local ARRA bonds. (1) The agency may purchase local ARRA
bonds using the proceeds of recovery act bonds, subject to the
provisions of this section and to any other provision of law applicable
to the municipality and bonds it issues, including any debt limitation
applicable to the municipality that issued the local ARRA bond, as well
as to the other provisions of this title. To the extent that any such
other provision of law conflicts with a provision of this section, the
provision of this section shall control, except as otherwise stated.

(2) Subject to the provisions of this section:

(a) Local ARRA bonds issued by a county, except a county wholly within
a city, may be additionally secured by a pledge to the agency of its
available county sales tax revenues subject to the provisions of subdi-
vision five of this section.

(b) Local ARRA bonds issued by a city may be additionally secured by a
pledge to the agency of its available city sales tax revenues or its
available mortgage recording tax revenues, or both subject to the
provisions of subdivision five of this section.

(c) Local ARRA bonds issued by a town may be additionally secured by a
pledge to the agency of its available mortgage recording tax revenues
subject to the provisions of subdivision five of this section.

(d) Local ARRA bonds issued by a village may be additionally secured
by a pledge to the agency of its available mortgage recording tax reven-
ues subject to the provisions of subdivision five of this section.

(3) (a) Nothing contained in this title shall limit the right and
obligations of a municipality to comply with the provisions of any
existing contract with or for the benefit of the holders of any of its
other bonds, notes or other obligations.

(b) Nothing contained in this title shall be construed to limit the
power of a municipality to determine, from time to time, within avail-
able funds for the municipality, the purposes for which expenditures are
to be made by the municipality and the amounts of such expenditures.

(c) Nothing contained in this title shall alter, limit, modify or
impair the right of any school district or of any city, town, or village
within a county to receive from the county net collections, as author-
ized by section twelve hundred sixty-two of the tax law or other appli-
cable provision of part four of article twenty-nine of the tax law or by
an unconsolidated state law that notwithstands such provision of the tax
law, from the county®s sales and compensating use taxes imposed pursuant
to the authority of subpart B of part one of article twenty-nine of the
tax law. Further, nothing contained in this title shall alter, limit,
modify or impair the right of any city or town within a county to
receive from the county the net amount of mortgage recording tax reven-
ues imposed by subdivision one of section two hundred Ffifty-three of the
tax law, as authorized by subdivision three of section two hundred
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sixty-one of the tax law.

(d) The agency"s recovery act bonds secured by payments of principal
and interest due with respect to local ARRA bonds shall not be a debt of
either the state or any municipality, and neither the state nor any
municipality shall be liable thereon, nor shall they be payable out of
S. 6068 13

any TfTunds other than those of the agency; and such recovery act bonds
shall contain on the face thereof a statement to such effect.

(e) Subject to the provisions of any contract with holders of bonds,
notes or other obligations, proceeds of recovery act bonds to be paid to
a municipality to purchase its local ARRA bonds shall be paid to the
municipality and shall not be commingled with any other money of the
agency.

() Nothing contained in this title shall be construed to create a
debt of the state within the meaning of any constitutional or statutory
provisions. Any provision with respect to state aid shall be deemed
executory only to the extent of moneys available, and no liability shall
be 1incurred by the state beyond the moneys available for that purpose,
and any payment to be made by the comptroller of state aid is subject to
annual appropriation of state aid by the state legislature.

(g) Nothing contained in this title shall be deemed to restrict the
right of the state to amend, repeal, modify, or otherwise alter any
provision of law relating to state aid to municipalities. The agency
shall include in any resolution, contract, or agreement with holders of
its bonds, notes or other obligations a provision which states that no
default occurs as a result of the state"s exercising its right to amend,
repeal, modify, or otherwise alter any provision of law relating to
state aid to municipalities.

(4) (a) A municipality may covenant and agree that the municipality
will not limit, alter or impair the rights hereby vested in the agency
to fulfill the terms of any agreements made with holders of the agency®s
recovery act bonds, the proceeds of which were used to purchase the
municipality™s local ARRA bonds, such holders pursuant to this title, or
in any way impair the rights and remedies of such holders or the securi-
ty for such bonds, until such bonds, together with the interest thereon
and all costs and expenses iIn connection with any action or proceeding
by or on behalf of such holders, are fully paid and discharged. Nothing
contained in this title shall be deemed to restrict any right of the
municipality to amend, modify, repeal or otherwise alter any local laws,
ordinances or resolutions imposing or relating to taxes or fees, or
appropriations relating to such taxes or fees, or setting aside or allo-
cating and applying, paying or using net collections pursuant to the
authority of part four of article twenty-nine of the tax law or pursuant
to the authority of any other provision of state law that notwithstands
a provision of such part, so long as, after giving effect to such amend-
ment, modification or other alteration, the aggregate amount as then
projected by the municipality of (i) sales and compensating use taxes
imposed by the municipality pursuant to the authority of subpart B of
part one of article twenty-nine of the tax law (to the extent that the
municipality is authorized to impose such taxes and is imposing them at
the time it issues its local ARRA bonds); and (ii) all such net
collections to be set aside or to be allocated and applied, paid or used
by the municipality pursuant to the authority of part four of article
twenty-nine of the tax law or pursuant to any other provision of state
law that notwithstands a provision of such part four during each of the
agency"s fiscal years following the effective date of such amendment,




51
52
53
54
55

OCoO~NOOOITAWNPE

modification or other alteration shall be not less than two hundred
percent of maximum annual debt service on the municipality"s local ARRA
bonds then outstanding. Notwithstanding anything to the contrary in this
section, a municipality that imposes sales and compensating use taxes at
the time it issues local ARRA bonds further agrees that it shall contin-
ue to 1iImpose such taxes during the time such bonds are outstanding at
S. 6068 14

the maximum rate authorized therefor, without regard to any additional
rate, provided that any increase in the rate of such taxes to satisfy
this obligation shall comply with the applicable provisions of subpart B
of part one of article twenty-nine of the tax law.

(b) Any such agreement with a municipality may be pledged by the agen-
cy to secure its recovery act bonds used to purchase local ARRA bonds
issued by that municipality and may not be modified thereafter except as
provided by the terms of the pledge or subsequent agreements with the
holders of such recovery act bonds.

(c) The agency shall not include within any resolution, contract or
agreement with holders of recovery act bonds any provision which
provides that a default occurs as a result of a municipality exercising
its right to amend, modify, repeal or otherwise alter such taxes, fees
or appropriations or such net collections. Nothing in this title shall
be deemed to obligate a municipality to make any payments or impose any
taxes or set aside or allocate and apply, pay or use net collections
pursuant to the authority of part four of article twenty-nine of the tax
law or pursuant to the authority of an unconsolidated state law that
notwithstands a provision of such part; except that a municipality shall
impose taxes pursuant to the authority of subpart B of part one of arti-
cle twenty-nine of the tax law at the maximum rate authorized therefor,
without regard to any additional rate, provided that any increase in the
rate of such taxes to satisfy this obligation shall comply with the
applicable provisions of subpart B of part one of article twenty-nine of
the tax law.

(5) (@) If a municipality fails to pay to the agency any principal or
interest due on its local ARRA bonds secured by a pledge of its avail-
able local sales and use tax revenues or its available mortgage record-
ing tax revenues, or both, as described in subdivision two of this
section, the chairman of the agency shall notify the comptroller in
writing that such municipality has failed to meet its obligations. Such
notice shall set forth in detail the term, amount, interest rate, and
payment schedule of the local ARRA bonds in default, and the exact
amounts of principal and interest due from such municipality in default.
The agency shall provide a copy of such notice to the chief fiscal offi-
cer of such municipality in default and, in the case of a default by a
city, town, or village with respect to local ARRA bonds secured by mort-
gage recording tax revenues, also to the chief fiscal officer of the
county in which the city, town, or village is located. The agency shall
provide such notice to the comptroller at least thirty days prior to the
date that the comptroller is expected to withhold and pay over local
sales and use tax revenues to the agency.

(b) Upon the comptroller receiving such complete, certified written
notice from the agency, the comptroller shall, notwithstanding any
provision of section twelve hundred sixty-one of the tax law to the
contrary, pay to the agency, on or before the fifteenth day of each
month, all or a portion of the local sales and use tax revenues due the
municipality in default, until the amount certified in default has been
extinguished. The comptroller shall make such payments to the agency
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only out of net collections not otherwise pledged, required to be inter-
cepted or otherwise encumbered by provisions of law in effect immediate-
ly prior to the date the municipality®"s local ARRA bonds secured by a
pledge authorized by this section shall have been issued.

(c) Upon receiving such complete, certified written notice from the
agency, the chief fiscal officer of a county, notwithstanding the
provisions of section two hundred sixty-one of the tax law, shall pay
S. 6068 15

over to the comptroller, the net amount of mortgage recording tax reven-
ues imposed by subdivision one of section two hundred fifty-three of the
tax law due to the city, town, or village in default. The chief fiscal
officer of the county shall continue to make those payments to the comp-
troller until the agency sends certified notice to the officer and to
the comptroller that the city or town is no longer in default. The comp-
troller shall pay to the agency, on or before the fifteenth day of each
month, all or a portion of the mortgage recording tax revenues received
from the chief fiscal officer of the county, until the amount certified
in default has been extinguished.

(d) Such payments by the comptroller to the agency shall be made on
account of, and for the benefit of, the municipality in default. If so
requested by the agency, as indicated in its certified notice to the
comptroller, the comptroller shall make such payments to a trustee
pursuant to an indenture for holders of the recovery act bonds issued by
the agency that were used to purchase the municipality"s local ARRA
bonds in default. Such payments by the comptroller on behalf of such
municipality shall be applied by the agency or, if paid directly to the
trustee, by such trustee, to cure that municipality®s default. To the
extent the comptroller makes any such payment to the agency or to such a
trustee, the municipality"s default shall be cured.

(e) The comptroller shall not be responsible for any inaccuracy in the
amount of such payments based upon the notice furnished by the agency.
The comptroller shall not be required to make payments under this subdi-
vision which are greater than the amounts of local sales and use tax
revenues due the municipality, as certified to the comptroller by the
commissioner of taxation and finance as provided in subdivision (c) of
section twelve hundred sixty-one of the tax law (subject to the limita-
tion in paragraph (b) of this subdivision), or which are greater than
the amount of net mortgage recording tax revenues paid to the comp-
troller by the chief fiscal officer of the county. After the comptroller
makes any payments of net collections required under this section, the
comptroller shall pay any balance of net collections due such munici-
pality to such municipality in the manner provided in subdivision (c¢) of
section twelve hundred sixty-one of the tax law or other applicable law.
The comptroller shall be required to make payments under this section
for only so long as the municipality is in default as certified in the
agency"s notice to the comptroller.

() The authority in this section to withhold local sales and use tax
revenues and mortgage recording tax revenues and pay them over to the
agency shall be in addition to the state aid guaranty set forth in
section twenty four hundred thirty-six of this title; and the agency may
certify that either or both revenue sources may be withheld to the
extent necessary to satisfy the municipality”s unmet obligations to the
agency.

(g) Any withholding of revenues pursuant to this subdivision or state
aid pursuant to section twenty-four hundred thirty-six of this title
with respect to local ARRA bonds shall be made in consultation with the
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director of the budget of the state; provided, however, such consulta-
tion shall not delay or otherwise adversely affect the agency"s right to
receive timely payment of such revenues and/or state aid.

(6) When wused in this section, the following terms shall have the
following meanings unless the context clearly indicates otherwise:

(a) "'Sales and compensating use taxes' means taxes imposed by a county
or city pursuant to the authority of subpart B of part one of article
twenty-nine of the tax law.

S. 6068 16

(b) "Net collections" shall have the same meaning as in subdivision
() of section twelve hundred sixty-two of the tax law.

(c) "County sales tax revenues™ means net collections set aside for
county purposes pursuant to subdivision (a) of section twelve hundred
sixty-two of the tax law or other applicable provision of part four of
article twenty-nine of the tax law, from a county"s sales and compensat-
ing use taxes.

(d) ""City sales tax revenues"™ means net collections from a city"s
sales and compensating use taxes.

(e) "Municipality'" means municipality as defined in paragraph one of
section 2.00 of the local finance law.

() "Local sales and use tax revenues' means any of the tax revenues
defined in paragraph (c¢) or (d) of this subdivision, or any combination
of them, as the case may be.

(g) "'Secure'" means a pledge of sales and compensating use taxes or
mortgage recording taxes for the purposes of default by a municipality
as a result of a failure to pay debt service on its local ARRA bonds.

8§ 6. Subdivision 5 of section 2437 of the public authorities law, as
amended by section 73 of part H of chapter 83 of the laws of 2002, is
amended to read as follows:

(5) Any bonds or notes of the agency other than special program bonds,
special school purpose bonds [e¥], special school deficit program bonds
or recovery act bonds shall be sold at public sale and from time to time
upon such terms and at such prices as may be determined by the agency,
and the agency may pay all expenses, premiums and commissions which it
may deem necessary or advantageous in connection with the issuance and
sale thereof. Any special program bonds, special school purpose bonds
[er], special school deficit program bonds or recovery act bonds shall
be sold at public or private sale and from time to time upon such terms
and at such prices as may be determined by the agency, and the agency
may pay all expenses, premiums and commissions which it may deem neces-
sary or advantageous in connection with the issuance and sale thereof
provided, however, that special program bonds relating to a special
program agreement entered for the purpose described in paragraph (b) of
subdivision one of section twenty-four hundred thirty-five-a of this
title shall be sold on or before June thirtieth, two thousand one. No
special program bonds, special school purpose bonds [e¥], special school
deficit program bonds, or recovery act bonds of the agency may be sold
by the agency at private sale, however, unless such sale and the terms
thereof have been approved in writing by (a) the comptroller, where such
sale is not to the comptroller, or (b) the director of the budget, where
such sale is to the comptroller.

§ 7. Subdivision 1 of section 2438 of the public authorities law, as
amended by section 24 of part A4 of chapter 58 of the laws of 2006, is
amended to read as follows:

(1) The agency shall not issue bonds and notes iIn an aggregate princi-
pal amount at any one time outstanding exceeding one billion dollars,




48
49
50
51
52
53
54
55

OCO~NOUIRAWNLPE

excluding tax lien collateralized securities, special school purpose
bonds, special school deficit program bonds, special program bonds
issued to finance the reconstruction, rehabilitation or renovation of an
educational facility pursuant to the provisions of subdivision (b) of
section sixteen of chapter six hundred five of the laws of two thousand,
special program bonds issued to Tfinance the cost of a project for
design, reconstruction or rehabilitation of a school building pursuant
to the provisions of section fourteen of the city of Syracuse and the
board of education of the city school district of the city of Syracuse
S. 6068 17

cooperative school reconstruction act, recovery act bonds and bonds and
notes issued to refund outstanding bonds and notes.

§ 8. Section 2442 of the public authorities law, as amended by chapter
203 of the laws of 2000, is amended to read as follows:

§ 2442. Agreement of the state. (1) The state of New York does hereby
pledge to and agree with the holders of any bonds, notes or tax lien
collateralized securities issued under this title that the state will
not limit or alter the rights hereby vested in the agency to fulfill the
terms of any agreements made with the holders thereof, or 1iIn any way
impair the rights and remedies of such holders until such bond, notes or
tax lien collateralized securities together with the interest thereon,
with interest on any unpaid installments of interest, and all costs and
expenses in connection with any action or proceedings by or on behalf of
such holders, are fully met and discharged. The agency is authorized to
include this pledge and agreement of the state in any agreement with the
holders of such bonds, notes or tax Ulien collateralized securities.
Nothing contained in this title shall be deemed to restrict any right of
the state to amend, modify, repeal or otherwise alter (a) any provision
of law relating to state aid, or (b) statutes imposing or relating to
taxes or fees, or (c) appropriations relating thereto.

(2) The agency shall not include within any resolution, contract or
agreement with holders of the bonds, notes or other obligations issued
under this title any provision which provides that a default occurs as a
result of the state exercising its right to amend, modify, or repeal or
otherwise alter (a) any provision of law relating to state aid; or (b)
statutes imposing or relating to taxes or fees, or (c) appropriations
relating thereto. Nothing in this title shall be deemed to obligate the
state to make any payments or impose any taxes to satisfy the debt
service obligations of the agency.

8§ 9. Section 85.80 of the local finance law, as amended by chapter 777
of the laws of 1978, is amended to read as follows:

§ 85.80 Authority for municipality or emergency financial control
board to file petition under federal statute. A municipality or its
emergency financial control board in addition to, or in lieu of, filing
a petition under this title, or the city of New York or the New York
state Tinancial control board, may file any petition with any United
States district court or court of bankruptcy under any provision of the
laws of the United States, now or hereafter in effect, for the composi-
tion or adjustment of municipal indebtedness. Nothing contained in this
title shall be construed to limit the authorization granted by this
section. However, no municipality shall file any petition authorized by
this section for so long as its local ARRA bonds, as defined in section
twenty-four hundred thirty-two of the public authorities law, purchased
by the state of New York municipal bond bank agency and secured by its
pledge of tax revenues pursuant to the authority of section twenty-four
hundred thirty-six-b of the public authorities law remain outstanding.
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§ 10. Subdivision 1 of section 51 of the public authorities law is
amended by adding a new paragraph m to read as follows:

m. State of New York Municipal Bond Bank Agency for bonds issued
pursuant to section two thousand four hundred thirty-six-b of this chap-
ter

§ 11. Section 51 of the public authorities law is amended by adding a
new subdivision 3-a to read as follows:

3-a. The board shall not approve recovery act bonds applications
provided by the state of New York municipal bond bank agency unless the
S. 6068 18

board finds sufficient interest rate and other savings to each partic-
ipating municipality.

§ 12. Section 2976 of the public authorities law is amended by adding
a new subdivision 4 to read as follows:

4. The provisions of subdivisions one and two of this section shall
not apply to recovery act bonds issued by the state of New York munici-
pal bond bank agency in connection with Jlocal American Recovery and
Reinvestment Act pursuant to section two thousand four hundred thirty-
six-b of this chapter.

§ 13. This act shall take effect immediately.

PART F

Section 1. Subdivisions (a) and (b) of section 4545 of the civil prac-
tice law and rules are REPEALED.

§ 2. Subdivision (c) of section 4545 of the civil practice law and
rules, as added by chapter 220 of the laws of 1986, is amended to read
as follows:

[€e)]1 (8) Actions for personal injury, injury to property or wrongful
death. In any action brought to recover damages for personal injury,
injury to property or wrongful death, where the plaintiff seeks to
recover TfTor the cost of medical care, dental care, custodial care or
rehabilitation services, loss of earnings or other economic loss,
evidence shall be admissible for consideration by the court to establish
that any such past or future cost or expense was or will, with reason-
able certainty, be replaced or indemnified, in whole or in part, from
any collateral source [suech—as—#nsurance—(], except for life insur-
ance[)s—soctal-security (except—those—benefits—provided—under—title

- " i . _
r°||L_ of —the s%elal seeu;ltyl?eta ?enkens co pengaflﬁn F' elpleyee
Hens—againstany recovery—ofF the plaintifb] and those payments as to
which there is a statutory right of reimbursement. |If the court finds
that any such cost or expense was or will, with reasonable certainty, be
replaced or indemnified from any such collateral source, it shall reduce
the amount of the award by such finding, minus an amount equal to the
premiums paid by the plaintiff for such benefits for the two-year period
immediately preceding the accrual of such action and minus an amount
equal to the projected future cost to the plaintiff of maintaining such
benefits. In order to find that any future cost or expense will, with
reasonable certainty, be replaced or indemnified by the collateral
source, the court must find that the plaintiff is legally entitled to
the continued receipt of such collateral source, pursuant to a contract
or otherwise enforceable agreement, subject only to the continued
payment of a premium and such other Ffinancial obligations as may be
required by such agreement. Any collateral source deduction required by
this subdivision shall be made by the trial court after the rendering of
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the jury"s verdict. The plaintiff may prove his or her losses and
expenses at the trial irrespective of whether such sums will later have
to be deducted from the plaintiff"s recovery.

8§ 3. Subdivision (d) of section 4545 of the civil practice law and
rules is relettered subdivision (b).

8§ 4. Subdivision (e) of rule 4111 of the civil practice law and rules
is REPEALED.

8§ 5. Subdivision (f) of rule 4111 of the civil practice law and rules,
as amended by chapter 100 of the laws of 1994, is relettered subdivision
(e) and amended to read as follows:

S. 6068 19

(e) lItemized verdict in certain actions. In an action brought to
recover damages for personal injury, iInjury to property or wrongful
death, which is not subject to [subdivisions] subdivision (d) [ard—Ce)]
of this rule, the court shall instruct the jury that if the jury finds a
verdict awarding damages, it shall in its verdict specify the applicable
elements of special and general damages upon which the award is based
and the amount assigned to each element including, but not Ilimited to,
medical expenses, dental expenses, loss of earnings, impairment of earn-
ing ability, and pain and suffering. Each element shall be further item-
ized iInto amounts intended to compensate for damages that have been
incurred prior to the verdict and amounts intended to compensate for
damages to be incurred in the future. In itemizing amounts intended to
compensate for future damages, the jury shall set forth the period of
years over which such amounts are intended to provide compensation. In
actions in which article fifty-A or fifty-B of this chapter applies, in
computing said damages, the jury shall be instructed to award the full
amount of future damages, as calculated, without reduction to present
value.

8§ 6. Subdivision (b) of section 4213 of the civil practice law and
rules, as separately amended by chapters 485 and 682 of the laws of
1986, is amended to read as follows:

(b) Form of decision. The decision of the court may be oral or in
writing and shall state the facts it deems essentlal In [a——med+eal—

or—duties;—and—in] any [etheF] action brought to recover damages for
personal injury, injury to property, or wrongful death, a decision
awarding damages shall specify the applicable elements of special and
general damages upon which the award is based and the amount assigned to
each element, including but not 1limited to medical expenses, dental
expenses, podiatric expenses, loss of earnings, impairment of earning
ability, and pain and suffering. In a medical, dental or podiatric malp-

ractice actlon [and—+n—any—ethe¥—aet+en—b#eaght—te—#eeeve#—damages——fe#
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reduction—topresent—value] commenced on or after July twenty-sixth, two

thousand three, the court®"s decision as to future damages shall be item-
ized in accordance with subdivision (d) of rule forty-one hundred eleven
of this chapter. In any action brought to recover damages for personal
injury, injury to property or wrongful death, other than a medical,
dental or podiatric malpractice action commenced on or after July twen-
ty-sixth, two thousand three, the court"s decision as to future damages
shall be itemized in accordance with subdivision (e) of rule forty-one
hundred eleven of this chapter.

§ 7. Section 5-101 of the general obligations law is amended by adding
a new subdivision 4 to read as follows:
S. 6068 20

4. As used in section 5-335 of this article, the term "benefit provid-
er' means any insurer, health maintenance organization, health benefit
plan, preferred provider organization, employee benefit plan or other
entity which provides for payment or reimbursement of health care
expenses, health care services, disability payments, lost wage payments
or any other benefits under a policy of insurance or contract with an
individual or group.

8§ 8. The general obligations law is amended by adding a new section
5-335 to read as follows:

§ 5-335. Limitation of non-statutory reimbursement and subrogation
claims in personal injury and wrongful death actions. (@) When a plain-
tiff settles with one or more defendants in an action for personal inju-
ries, medical, dental, or podiatric malpractice, or wrongful death, it
shall be conclusively presumed that the settlement does not include any
compensation for the cost of health care services, loss of earnings or
other economic loss to the extent those losses or expenses have been or
are obligated to be paid or reimbursed by a benefit provider, except for
those payments as to which there is a statutory right of reimbursement.
By entering into any such settlement, a plaintiff shall not be deemed to
have taken an action in derogation of any nonstatutory right of any
benefit provider that paid or 1is obligated to pay those losses or
expenses; nor shall a plaintiff"s entry into such settlement constitute
a violation of any contract between the plaintiff and such benefit
provider.

Except where there is a statutory right of reimbursement, no party
entering iInto such a settlement shall be subject to a subrogation claim
or claim for reimbursement by a benefit provider and a benefit provider
shall have no lien or right of subrogation or reimbursement against any
such settling party, with respect to those losses or expenses that have
been or are obligated to be paid or reimbursed by said benefit provider.

(b) This section shall not apply to a subrogation claim for recovery
of additional first-party benefits provided pursuant to article TFifty-
one of the insurance law. The term "additional first-party benefits', as
used iIn this subdivision, shall have the same meaning given it in
section 65-1.3 of title 11 of the codes, rules and regulations of the
state of New York as of the effective date of this statute.

§ 9. This act shall take effect immediately and shall apply to all
actions and proceedings commenced on or after such date; provided,
however, that sections four through eight of this act shall also apply
to any action or proceeding which was commenced prior to such effective
date where, as of such date, either (a) a trial of the iIssues has not
yet commenced, or (b) the parties have not yet entered iInto a stipu-
lation of settlement.

§ 2. Severability clause. If any clause, sentence, paragraph, subdivi-
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sion, section or part of this act shall be adjudged by any court of
competent jurisdiction to be invalid, such judgment shall not affect,
impair, or invalidate the remainder thereof, but shall be confined in
its operation to the clause, sentence, paragraph, subdivision, section
or part thereof directly involved in the controversy in which such judg-
ment shall have been rendered. It is hereby declared to be the intent of
the legislature that this act would have been enacted even if such
invalid provisions had not been included herein.

§ 3. This act shall take effect immediately provided, however, that
the applicable effective date of Parts A through F of this act shall be
as specifically set forth in the last section of such Parts.



